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GENERAL COMMENTS

For the purpose of determining the 61-day period under
the wash sales rule in a case involving the short sale of stock

or securities it is proposed to fix as the date of sale the date
on which the short sale is entered into as opposed to the date on

which the short sale is covered.

These proposed regulations would

cover a situation where a taxpayer, prior to the short sale, owns or

is committed to acquire stock or securities identical to those sold
short and subsequently delivers such stock or securities to close the short sale.
It is well established under securities laws and
securities market rules that the date on which a short sale is

covered is the actual date of sale (Rule 3b-3, General Rules and
Regulations under the Securities and Exchange Act of 1934), and
this principle has been adhered to by the Commissioner (Regula
tions Section 1.1233-l(a)(1)).

Consistently, this principle has

long been recognized and given effect to in applying the wash

sale rules as provided in Section 1091.

(William P. Doyle vs.

Commissioner, 286 F2d 654 (CA-7, 1961, rev'g 19 TCM 677).

- 2 The objective apparently sought by the proposed

regulations may be analogized to the problems regarding short
term or long-term gain or loss upon the closing of a short sale
as provided in Regulations Section 1.1233-1(a)(1).

Solutions

to these problems were achieved through the enactment of legis

lation and not by amending the regulations under Section 1233.

Apparently, the latter approach was thought to be appropriate if
not correct.

It is strongly urged that the proper approach with

respect to the wash sale situation is the enactment of legislation.

The view expressed in the proposed regulations is that

(in the given factual situation) on the date of entry into the

short sale there is a disposition of the stock or securities
(but only for the purposes of applying the 61-day period under
Section 1091).

But as pointed out in the Doyle case a short

sale is not a contract for the sale of a specific block of stock
or securities since the taxpayer is free to do as he wishes with
such property at the time of the short sale transaction and need

only cover the transaction with securities he must have on the
closing date.
F2d 1,

US 684

(See also H. S. Richardson vs. Commissioner, 121

(CA-2, 1941) aff'g 42 BTA 830 (1940), cert denied, 314
and Frances B. Farr, 33 BTA 557 (1935)).
A true short sale should not be confused with a con

tract to sell a specific block of securities.

In the latter

case it is intended that identified securities be sold on the

date on which the contract to sell is entered into with delivery
of the particular securities delayed to some date in the future.
This type of contract is not the typical short sale contract

- 3 employed in securities market transactions.

(See for example,

Commissioner vs. C. R. Dashill, 100 F2d 625 (CA-7, 1938) where
the Court clearly distinguished between a short sale and a.

contract to sell.

See also Dee Furey Mott vs. Commissioner,

35 BTA 195 (1936), aff'd 103 F2d 1009 (CA-6, 1939), acq CB 1941-1,

3; Beardsley Ruml vs. Commissioner, 83 F2d 257 (CA-2, 1936)).
The Commissioner has recognized the distinctions between the two
types of sale (Revenue Ruling 59-418 CB 1959-2, 184).

SPECIFIC COMMENTS

Section
1.1091-l(g)

1.
Proposed regulations should be altered so as to
make it clear that they would apply only to
transactions Involving contracts to sell stock
or securities and that they would have no
application to transactions Involving normal
short sales of such property conforming to
securities laws and securities exchange rules.
The following wording is suggested:
(g) For purposes of determining under this
section the 61-day period applicable to a sale
of stock or securities pursuant to a contract
to sell such property (other than a short sale
contract conforming to securities laws or rules
of securities exchanges), the principles of
paragraph (a) of Regulations Section 1.1233-1
for determining the consummation of a short
sale shall generally apply except that the date
of entering into the contract to sell shall be
deemed to be the date of sale if, on the date
of entering into the sale, the taxpayer owns
(or on or before such date has entered into
a contract or option to acquire) stock or
securities identical to those sold and sub
sequently delivers such stock or securities to
close the sale.
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Section

1.1233-1(a)(5)

2.
The following wording is suggested:

(a) General. * * *
(5) For rules for determining the date of
sale for purposes of applying under Section
1091 the 61-day period applicable to a sale
of stock or securities at a loss, pursuant to
a contract to sell such property, see
paragraph (g) of Regulations Section 1.1091-1.

